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Introduction 
 
What is it that the white man wishes to buy, my people ask me? The idea 
is strange to us. How can you buy or sell the sky, the warmth of the land, 
the swiftness of antelope? How can we sell these things to you and how 
can you buy them? ... If we do not own the freshness of the air and the 
sparkle of the water, how can you buy them from us? 
 
- Chief Seattle, 1854 (quoted in Drury et al, 1999; 271) 
 
 
A little over a century after Chief Seattle questioned the commodification of natural 

resources such as air and water, the Canadian economist John Dales wrote a short 

essaying questioning the ability of “unrestricted common property” to preserve these 

resources in their natural state.  Dale’s essay, “Pollution, Property, and Prices” was 

published in 1968, the same year that Garrett Hardin penned his famous essay, “The 

Tragedy of the Commons.”(1968)  Like Hardin, Dale believed that natural resources in 

their common property form would face tragic overexploitation by people’s self-interest.  

Yet Dale went much further than Hardin in his solution to this problem by way of a 

proposal for a Water Control Board (WCB) in Ontario.  The WCB would set a total quota 

of allowable waste to be emitted in each waterway and then set up a “market” in 

equivalent “pollution rights” to firms to discharge pollutants into the natural waters. 

(Dale, 1968; 81)  These rights, referred to as “transferable property rights…for the 

disposal of wastes” (Ibid.; 85), would be sold to firms and then they could trade them 

amongst themselves.  The advantage of pollution rights trading (later referred to as 

permit, emissions, or carbon trading) was that it guaranteed minimal social costs since 

firms that could reduce their discharges at a smaller cost would then sell their pollution 

rights to less efficient firms.  
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 Though Dale’s proposal took a backseat to the command and control approach to 

environmental policy during the 1970s, his idea would resurface in the following 

decades.  Proponents of pollution trading (typically a triumvirate of industry groups, 

neoliberal ideologues, and “freemarket environmentalists”) echoed Dale’s logic about 

greater efficiency, and added claims of less administrative costs and greater incentives for 

innovation.  After a series of proposals and pilot projects by the Environmental Protection 

Agency, the United State Congress amended the Clean Air Act to create a national 

emissions-trading (ET) scheme in pollutants that cause acid rain, namely sulphur dioxide.  

The amendment also allowed regions to set up their own schemes and in 1993 the 

Regional Clean Air Incentives Market was launched in the Los Angeles Basin. 

 Emissions trading has also been adopted outside of the United States, most 

notably as part of the Clean Development Mechanism and Joint Implementation 

measures in the Kyoto Protocol.  On January 1st, 2005 the European Union Emissions 

Trading Systems (EUETS) was launched as a way to facilitate trading within and outside 

the EU to help member countries meet their commitments under Kyoto.  Thus far in 

Canada ET has not played as prominent a role, though there have been two pilot projects; 

the Greenhouse Gas Emission Reduction Trading project in Ontario and the Pilot 

Emission Reduction Trading project in British Columbia.  In addition, the Canadian 

government has commissioned a series of discussion papers on the topic and they have 

strongly hinted that it will account for a major part of their strategy for Kyoto. 

 Yet despite the popularity of emissions trading, it is not without its critics.  A 

growing number of scholars and activists have taken a sober look at the record of ET and 

concluded, “the promises of pollution trading advocates have not come to pass.”(Drury, 
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et al 1999; 235)  Evidence cited includes much smaller actual reductions than predicted, 

less overall innovation as it’s often cheaper to buy credits than replace inefficient capital, 

and widespread fraud and manipulation.  Additional arguments against ET include the 

immorality of removing the stigma that was attached to pollution and letting what was 

universally recognized as a “wrong” become a tradable emissions “right.” (Bachram, 

2004) There is also the environmental justice concerns that “toxic hotspots” are being 

disproportionately created in low-income and coloured neighbourhoods as firms located 

there are able to increase their emissions levels by “offsetting” them through the purchase 

of credits elsewhere.  This can also occur with international trading as evidenced by the 

recent forced eviction of 8000 indigenous persons from thirteen villages in Uganda so a 

Norwegian multinational could lease their lands for a carbon sink project and the credits 

created therein. (WRM; 2004) 

 Respecting the normative and economic arguments around emissions trading, the 

focus of this paper will be the relationship between emissions trading and property rights 

through a historical and theoretical analysis.  In Part One the nature of emissions credits 

are a type of property will be explored, specifically as a hybrid property right to emit 

pollutants into the atmosphere.  Part Two will then considered the res communes property 

regime already in existence in the atmosphere and the implications of allocating this to 

private interests for the public trust doctrine.  The paper will conclude with some 

empirical implications of these theoretical inquires for emissions trading in the Canadian 

context.   
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Part One: ET as Hybrid Property 
 
Among many proponents of emissions trading exists an unwavering belief that the 

scheme does not create any sort of property right.  Jan Pronk, the former President of the 

Sixth Conference of the Parties that established carbon trading in the Kyoto Protocol has 

stated unequivocally that the Protocol “does not create any right, title, or entitlement to 

emissions of any kind.” (Lohmann, 2003; 2)  This same sentiment has been captured 

explicitly in legislation codifying carbon trading such as the Clean Air Act,  

An allowance allocated under this subchapter is a limited authorization to 
emit sulphur dioxide…Such allowance does not constitute a property right. 
Nothing in this subchapter or in any other provision of law shall be 
construed to limit the authority of the United States to terminate or limit 
such authorization....” (Clean Air Act 42 U.S.C. 7651b(f) (1994) 

 
A similar example exists with the 2003 Carbon Rights Act from the province of Western 

Australia, which states that the proprietor of a carbon right has all the commercial 

benefits of changes to the atmosphere from carbon sequestration, but this “does not 

confer any right of possession.” (Carbon Rights Act 2003 W.A. s.8(1)) 

 Yet despite this consensus among legislators, most academics take a different 

view of pollution rights as a form of property.  John Dale, the father of pollution rights, 

argues, “You can only buy, sell, lease, rent, lend, or borrow things that are owned; and 

the only things that are owned are property rights.”(1968; 59)  The market logic of 

pollution rights and property has long been recognized by lawyers in this field, including 

John Palmisano who believes, “A clear understanding of property rights is essential for 

successful risk management in emissions trading schemes.”(2001)  The fact that pollution 

rights legislation often include claims that such rights are not absolute and can be revoked 

by the state does not diminish their nature as a property right.  To claim as much, 



 7 

according to legal theorist Daniel Cole, would be “tantamount to claiming that fee simple 

is the only legitimate estate in land.” (1999; 113) 

 If pollution rights are thus seen as a form of property, which precise form are 

they?  They cannot be entirely private property as that term implies property over which 

the owner has exclusive and absolute rights and it is physically impossible to make the 

use of the atmosphere an exclusive right.  However, the logic of the transactions in these 

rights signifies that they are much more than entirely public property.  Richard Stewart 

overcomes this dichotomy with his description of pollution rights as “hybrid property,” 

which acknowledges that quotas of the resource can be bought and sold, yet they are 

created and policed by governments to a degree surpassing conventional private property 

rights, including the right of appropriation.(1990; 96)  This right of appropriation has 

been questioned by David Victor, who believes that pollution rights are “semi-permanent 

property rights” and the owners of these assets will fight very strongly to protect them 

from the state just like any other asset.(2001;14)  Indeed Victor’s characterization 

became somewhat prophetic in December 2003, when a group of forestry owners in New 

Zealand charged the government with the “largest private property theft in New 

Zealand’s history” after the government appropriated $2.6 billion worth of carbon credits 

from these forests. The Kyoto Forest Owners Association vowed to “take whatever action 

is necessary” to ensure just compensation for their stolen property.(National Business 

Review; 2003)   

The nature of the property rights already in the atmosphere, which these foresters 

are claiming through their carbon sequestration, will now be examined in greater detail. 
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Part Two: The Public Trust Doctrine and the Atmosphere 
 
This chapter argues that the atmosphere is a form of res communes and as such it is 

incumbent upon the state to protect it for the general benefit of the community under the 

doctrine of the public trust.  The evolution of theses concepts and their application to the 

atmosphere will now be considered. 

 
Origins of the Public Trust 

The original concept for a public trust doctrine traces back to the year 530 A.D. with the 

creation of the Justinian Institutes of the Roman Empire.  This all-encompassing body of 

laws included a provision that "By the law of nature these things are common to all 

mankind; the air, running water, the sea, and consequently the shores of the sea."(Slade et 

al, 1997) After the fall of the Roman Empire the Justinian Institutes formed much of the 

basis of the English common law many centuries later.  Though the idea of ownership in 

the air was not considered, the nature of tidelands and waters were and as such they were 

recognized by the King and Parliament as owned communally and protected in the name 

of the King for the use of all English subjects.  This recognition of waterways as res 

communes has been adopted in the common law of the former British colonies of the 

United States and Canada. 

  

The Public Trust in the United States 

The public trust doctrine as an actual term was invented by Joseph Sax in his seminal 

1970 article on the subject, which defined this doctrine as the recognition by the courts 

that certain uses of resources in res communes are inappropriate in a private property 

setting.  Furthermore, this makes it incumbent upon the government to regulate uses “for 
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the general benefit of the community and to take account thereby of the public nature and 

the interdependency which the physical quality of the resource implies.”(1970: 485) 

The high-water mark of this doctrine for Sax was the 1892 US Supreme Court 

case of Illinois Central Railroad v. Illinois ( [1892] 146 U.S. 387).  In this case, the Court 

held a grant of extensive submerged lands in Lake Michigan to the plaintiffs to be invalid 

on the basis that the state “cannot abdicate its legislative authority of navigation.”  Yet 

the larger principle in this case for Sax was that;  

When a state holds a resource which is available for the free use of the general 
public, a court will look with considerable scepticism upon any governmental 
conduct which is calculated either to relocate that resource to more restricted 
users or to subject public uses to the self-interest of private parties. (Sax, 1970: 
490) 

 
Sax cited a wide body of case law throughout his article where the courts recognized the 

public nature of certain resources and the corresponding responsibilities on the 

governments therein.  Moreover, with examples such as the 1966 Massachusetts Supreme 

Court decision in Gould v. Greylock Reservation Commission, ([1966] 350 Mass. 410) 

Sax showed that the Courts were expanding the doctrine beyond its traditional moorings 

in waterways and applying it to other resources such as parks and wildlife.  Sax’s analysis 

had a very receptive audience and lead to a “revival” of the public trust doctrine among 

both legal scholars and environmental litigators that continues to this day. 

 

The Public Trust Doctrine in Canada 

The public trust doctrine has not enjoyed near as much recognition in Canada compared 

to its Southern neighbor.  Yet early Canadian case law displayed much of the same 

promise for the doctrine, notably the Supreme Court of Canada’s 1882 decision in R. v. 

Robertson ((1882) 6 S.C.R. 52).  In his majority judgment, Strong J. held “the right of 
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fishing in the sea…belongs to all the subjects of the Crown, the soil of the sea and its 

arms and estuaries and tidal waters being vested in the Sovereign as a trustee for the 

public.”  The communal rights of fishing and navigation have been recognized by courts 

across the country – most recently in Friends of the Oldman River Society v. Canada 

(Minister of Transport) ([1992] 1 S.C.R. 3) – though the courts have become hesitant to 

explicitly recognize the government’s responsibilities as a “trustee” for the public nor 

extend the doctrine to other resources.(Smallwood, 1993;100).   

 While the public trust doctrine has languished in Canadian common law, it has 

been extended in some recent Environmental Bill of Rights (EBR) legislation.  Although 

the drafters of the Ontario EBR omitted the concept of the public trust in their pioneering 

legislation due to their “scepticism of ill-defined rights,”(Emond:1994) they did grant 

greater standing to the public to ensuring proper management of the province’s 

environment.  In contrast, the public trust doctrine was explicitly included in the Yukon’s 

Environment Act. Section 38 of the Act establishes the government as the trustee of the 

public trust, (defined as the "collective interest of the people of the Yukon in the quality 

of the natural environment and its protection for the benefit of present and future 

generations”) and imposes a statutory duty to protect the natural environment in 

accordance with the public trust.  Moreover, every adult resident in the Yukon is given 

standing to take the Government of the Yukon to the Supreme Court for failing “to meet 

its responsibilities as trustee of the public trust to protect the natural environment from 

actual or likely impairment."(Environment Act S.Y. 2000, s.8)  Though no such actions 

have yet occurred, this should not diminish the importance of this statute, nor the impact 

that such an action could have for the public trust doctrine in Canada. 
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The Public Trust Doctrine Applied to the Atmosphere 

 
As with water, the air was explicitly recognized as res communes in the Justinian 

Institutes of the Roman Empire.  Like the oceans and waterways of Rome, the sky is 

simply too large and unbounded to be reducible to the kind of exclusive possession that 

characterizes private property.  This assumption went unchallenged up until the advent of 

air travel in the 20th Century where greater public regulation of air space – as well as air 

pollution – caused some scholars to conclude that the sky was res publicae (public things 

that are owned by the state.) In rejecting this view, Gerald Torres acknowledges that the 

sky is often held in title by the state, but this is “in trust for the beneficial interests of the 

people,” and the regulation of emissions and air travel is merely “an example of 

government exercising its trust responsibility in relation to the common property interests 

that the people retain in the skies – not ownership.” (2002: 518) 

Accepting Torres’ view of the sky as res communes, and by extension, a public 

trust the next stage of the theoretical inquiry is to ask whether courts would recognize 

emissions trading as a betrayal of this public trust.  Joseph Sax’s framework that courts 

generally follow when contemplating the existence of a public trust can be applied in this 

regard.  Sax recognized that a primary concern of the courts was whether a political 

imbalance exists among citizens in organizing effectively in the legislative process that 

appropriates the public trust.  Environmental justice scholars have cited many examples – 

from Los Angeles to Uruguay to Durban, South Africa – of the disproportionate impacts 

of emissions trading schemes falling on low-income visible minorities or indigenous 

persons; neither of which tend to be well-organized politically.(see Drury et al, 1999.)   
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The second element in the court’s process is to assess how well the particular case 

has been handled at the administrative level.  Sax has highlighted three main guidelines 

that the court generally follows in assessing this.  The first of these is to ask whether the 

common property been disposed of “at less than market value under circumstances which 

indicate that there is no very obvious reason for the grant of a subsidy.”(1968; 556)  One 

could cite the fact that over 90% of the emissions credits recently allocated in the 

European Union were given away “free of charge” to corporations is an undervaluation 

of expropriated common property.(Lohmann, 2004; 5)  Secondly, courts consider 

whether the government has granted to some private interest the authority “to make 

resource-use decisions which may subordinate broad public resource uses to that private 

interest.”(Sax, 1968; 559)  Lisa Heinzerling has shown that under ET schemes public 

participation in environmental decision-making disappears as firms decide solely for their 

private interests whether to reduce their emissions or buy credits from elsewhere.(1995; 

432) Finally, courts consider whether there has been an attempt to reallocate diffuse 

public uses either to private uses to public uses which have less breadth.  This has not yet 

occurred, but if we recognize that there is a finite amount of carbon dioxide that the 

atmosphere can absorb (estimated to be around 450 parts-per-million) then the fact that 

private interests are given a right to use this carbon dump means that the broader public’s 

uses could be severely restricted in the future. 

 In recognizing emissions permits as hybrid property rights, the atmosphere as res 

communes property, and Sax’s public trust doctrine, serious questions are raised about the 

practice of emissions trading and if it violates the public interest in the atmosphere.  The 

policy implications of such questions being posed is where this inquiry shall conclude. 
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Conclusion 

On April 22, 1889 frontier settlers lined up their wagons at the territorial 
border of Oklahoma.  At the sound of an Army cannon, they raced across 
the plains to stake their claims to hundreds of square miles of land.  A 
bygone era?  Hardly.  Today, the Government is sponsoring an even 
larger give-away of public resources.  The beneficiaries are not 
homesteaders but the largest industrial corporations. 

 
- Bruce A. Ackerman and Donald Elliott in the New York Times on the Environmental Protection 
Agency’s proposal for an emissions trading scheme, 1982. (Ackerman; 1982) 
 
 
The intention of this paper was to pose questions about emissions trading and property 

rights and to search for answers from legal theorists.  Through this inquiry it became 

apparent that: a) much of the modern discourse on emissions trading ignores the issue of 

property rights; b) emissions rights appear to be a form of hybrid property rights; c) these 

rights are to the atmosphere, which is by its very nature res communes and therefore; d) 

the appropriation of these atmospheric pollution rights may well violate the public trust 

doctrine.   

In reviewing these theoretical findings it is important not to overstate their judicial 

weight.  For as far as this author is aware, no court in the world has ever recognized a 

public trust in the atmosphere, nor have they ruled that emissions trading is in violation of 

this.  Equally so, this author is not aware of any court ever being asked to make such a 

ruling, though one may doubt that they would – at least in the Canadian context where 

the public trust doctrine has largely been “in hibernation” for over a century (see 

Smallwood, 1993.)  Yet despite these judicial barriers, there are still some important 

implications for Canadian policy-makers designing an emissions trading scheme when 

they consider property law. These implications will be broadly organized into two 

categories: consultation and compensation. 
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Consultation 

The greater requirement for the federal government to have meaningful consultations 

when designing an emissions trading scheme is based on section 92.13 of the 

Constitution Act, 1867 that allocates “property and civil rights” to the exclusive 

jurisdiction of the provinces.  As Professor Peter Hogg notes, the courts in Canada have 

historically interpreted 92.13 quite broadly and favoured it over competing federal 

powers (i.e. trade and commerce) in inter-jurisdictional disputes.(2003; 465)  In fact most 

provincial environmental legislation is constitutionally upheld under s.92(13) (see R. v. 

Lake Ontario Cement Ltd. [1973] 2 O.R. 247.)  If (hybrid) property nature of emissions 

permits are recognized then it would follow that this is an area of provincial jurisdiction 

and the federal government could not unilaterally pass legislation in this area.  Yet they 

could still impose their own emissions trading scheme onto the provinces using another 

provision in the constitution; either the criminal law power, trade and commerce, or the 

Peace, Order and Good Government clause. Whether the courts would accept this is a 

matter of debate, with the government’s commissioned experts believing they probably 

would (NRTEE: 1999) and some academics arguing they would not (Barton; 2002) What 

both sides can agree on is that the likelihood of an emissions-trading scheme surviving a 

constitutional challenge will be greatly heightened if the federal government holds 

meaningful consultations with the provinces prior to implementation.  This could mean in 

practice a weakening of the scheme if the concerns of oil-rich Alberta are to be appeased, 

or it could mean a strengthening of the scheme if Ottawa were to ignore the Albertan 

objections and favour Kyoto-friendly and voter-rich provinces such as Ontario and 

Quebec. 
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Compensation 

Even if the federal government were to get the full approval of the provinces in 

implementing a national emissions trading scheme they could still be in violation of their 

public trust duties.  The basis of such a claim is the axiom in the public trust doctrine that, 

“No public property may be transferred to private use, without just compensation payable 

to the public at large.”(Epstein, 1987: 419)  According to Richard Epstein, if the 

government were to auction off pollution permits, public officials “can’t keep the 

proceeds of a sale as their private property.  Instead they are required to hold the moneys 

received as part of the public treasury…for the benefit of all individuals who had in the 

original position some undivided interest in the property.”(Ibid; 421)  As was previously 

mentioned, most emissions permits are not auctioned off but rather “grandfathered” and 

distributed freely to firms based on the history of emissions.  This is an even graver 

betrayal of the public trust for Gerald Torres who argues; 

If the sky is res communes, then it is owned in common and while it might be 
subject to government regulation, it is not the government’s to give away…the 
federal government may no more trade away the public’s interest in the sky than 
the State of Illinois could sell the shore of L. Michigan.(2002; 517) 

 

 One scheme that has been put forward as a way to overcome these requirements 

of just compensation is the “Sky Trust.”  Using the model of the Alaskan Permanent 

Fund – whereby oil revenues generated in the state were distributed freely to its citizens 

in the form of an annual dividend – this scheme recognizes the sky as a public trust and 

as such shares in it should be allocated equally to every citizen in the country.  Like 

shareholders in a corporation, citizens would receive an annual dividend from the “Sky 

Trust,” which would be generated by the sale of pollution permits under a cap-and-trade 
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program.  The environmental benefits would arise from the decreasing number of 

available permits.(Barnes, 2001)  

 Through the explicit recognition of property rights in the sky and just 

compensation for their use to citizens, the Sky Trust proposal goes a long way towards 

rectifying some of the current issues around emissions trading and property rights.  This 

is not to say that the Sky Trust is a panacea in the struggles against air pollution and 

global warming since it is still susceptible to some of the normative critiques of emissions 

trading (i.e. the possibility of toxic “hotspots,” making a pollution “wrong” a pollution 

“right”, etc.)  However, if the Canadian government is insistent on having emissions 

trading as part of its Kyoto policy than a Sky Trust proposal is a good starting point for 

recognizing the inherent property rights tied up in such a scheme and how these can be 

rectified in a manner beneficial to all. 
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